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THE MOULDING OF LAWYERS: ADR AND LEGAL EDUCATION
by Catherine Morris
In 1998, dispute resolution education is in hot demand by law students. At the University of
Victoria courses on alternative dispute resolution (ADR) have been regularly oversubscribed.
Within the past two or three years there has been a flurry of new ADR curriculum developments
at Canadian universities including a new interdisciplinary Master of Arts degree at the University
of Victoria.1 Just what has been the impact of alternative dispute resolution on legal education
during the past two decades? This essay considers the reciprocal influences of ADR and legal
education with the question: "who's moulding whom?"
As one who has been involved in the dispute resolution movement in Canada since the early
1980s, I have witnessed a significant shift. Just fifteen years ago, lawyers in Canada were
generally quite sceptical about the need for alternative dispute resolution, often citing the vast
majority of cases settled before trial through traditional competitive negotiation styles. Detractors
called ADR "the flavour of the month.2" Critics warned (and continue to warn) about dangers of
institutionalized ADR to women and marginalized [page 272] groups within society.3 Funding
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resolution in Canada: Carleton University has developed a Master's Certificate Program in Conflict Management
offered by the Department of Law commencing in 1997. Carleton is now in the preliminary stages of assessing the
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Toronto, Program on Conflict Management and Negotiation, commenced a Certificate in Continuing Studies in
Dispute Resolution in the fall of 1996. University of Victoria has begun an interdisciplinary Master of Arts degree in
dispute resolution in summer 1998. University of Windsor, Faculty of Law, offers a Certificate in alternative dispute
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for dispute resolution initiatives was sporadic and often limited to pilot projects.4
Acceptance of ADR in Canada has increased beyond what was ever imagined in the early 1980s.
But has legal education fundamentally changed as a result of the success of the dispute resolution
movement?
The rapid development of ADR within the last decade is usually attributed to inefficiencies and
backlogs in the justice system5 and to dissatisfaction by members of the public and by many
lawyers themselves with the competitive methods of traditional lawyering and adjudication.
Lawyers who become converted to ADR sometimes classify themselves as "recovering" or
"reformed" lawyers. Many of today's applicants to law schools do not want to be shaped into the
mould of the traditional lawyer. ADR courses in law schools are seen to provide attractive
options to law school applicants who want educational alternatives beyond the traditional
approaches of the adversarial system.
The growth of interest in dispute resolution has also been attributed to the decline of social,
cultural and religious institutions that traditionally mediated conflict. ADR has been seen as part
of a communitarian vision of justice and social unity.6 Also influential has been the growing
demand for increased public participation in the development of law and policy. Others have
seen the movement toward institutionalization of informal dispute resolution methods less
benignly as masking an extension of state control.7
Regardless of the origins of the movement, it seems clear that the current widespread demand for
a more publicly satisfying and cost-efficient justice system is a significant factor pushing law
schools toward offering more ADR options. Thus, the justice system is still the mould within
which ADR is largely seen and analyzed.
The role of Canadian universities in the dispute resolution movement
Universities have been instrumental in pioneering many of the early ADR [page 273] initiatives
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in Canada. In the early and mid-1980s, Canadian universities were leaders in joint discussions
among community leaders, professionals and academics about how ADR could be developed in
Canada. The names of lawyers and law professors are among those who founded key Canadian
national and provincial dispute resolution organizations.
Law schools were also in leadership in grassroots experiments during the 1970s and 1980s. For
example, representatives from the University of Windsor Law School were among the members
of the Windsor community who launched one of the first community mediation centres in
Canada.8 The Windsor-Essex Mediation Centre's three year pilot project was widely acclaimed
for its pioneering work in small claims mediation. This early success launched a series of similar
pilot projects throughout Canada.
Canadian academics were also involved in innovative approaches to dispute resolution education
that involved both the community and the university. For example, University of Victoria
Faculty of Law Professors Keith Jobson and Andrew Pirie were instrumental in the development
of the community-based Victoria Dispute Resolution Centre (DRC) with other community
agencies and leaders. The DRC was originally designed partly to provide practicum
opportunities for students in the Faculty of Law's course in dispute resolution.9
In 1989 the Canadian Bar Association (CBA) Task Force Report on ADR,10 headed by B.C.'s
Bonita Thompson,11 recommended the encouragement of ADR education for law students,
lawyers, judges, and members of the public including adults and school children. In the late
1980s several Canadian universities established conflict resolution institutes to conduct research
or to teach conflict resolution theory and techniques.12 By 1991, a number of Canadian law
schools, including Windsor, Osgoode Hall, Queens, Alberta, Victoria, Ottawa and Toronto were
offering courses in negotiation, mediation or dispute settlement.13 Since then most law schools in
Canada have established one or more dispute resolution courses. But the ADR movement is not
just the domain of lawyers and law schools. It has already been noted14 that a number of
Canadian universities either have or are establishing interdisciplinary certificate or degree
programs in dispute resolution.

8

The Windsor-Essex Mediation Centre History and Pilot Project Evaluation 1984 (Ottawa:
The Canadian Bar Foundation, 1984).
9
The Victoria Dispute Resolution Centre An Evaluation of the Mediation Project by N. Dolan (Victoria, B.C.:
Ministry of the Attorney General and the Dispute Resolution Centre, 1989).
10
Canadian Bar Association, supra note 4. UVic's Andrew Pirie was involved in the drafting of this report.
11
Then the Executive Director of the B.C. International Commercial Arbitration Centre in Vancouver which piloted
B.C. experiments in personal injury and commercial mediation in the early 1990s.
12
These included Conflict Management Resources, York University, Toronto; Institute of Peace and Conflict
Studies, Conrad Grebel College, Waterloo; UVic Institute for Dispute Resolution, University of Victoria, Victoria,
B.C.; Nemetz Centre for Dispute Resolution, University of British Columbia, Vancouver; Canadian Institute for
Conflict Resolution, St. Paul University, Ottawa; Law and Education Project, Simon Fraser University, Burnaby,
B.C.
13
D. Isaac, ed., Teaching Conflict Resolution in Canada: A Syllabi Sampler for Universities(Waterloo, Ontario: The
Network: Interaction for Conflict Resolution, 1991) at 105-156.
14
Supra note 1.

[page 274]
University of Victoria Interdisciplinary Master of Arts in Dispute Resolution
The interdisciplinary15 nature of the University of Victoria program reflects one of the key
features of alternative dispute resolution education, and represents one of the most important
impacts of ADR on legal education. The program aims to address the educational needs of
people in various fields working in public consultation or public sector dispute resolution
including government officials and leaders of non-governmental organizations as well as
students and dispute resolution practitioners seeking public dispute resolution education beyond
the professional development training currently available in B.C. The program is housed in the
interdisciplinary Faculty of Human and Social Development16 and administered by the
University of Victoria Institute for Dispute Resolution.17 The courses in the program are
available not only to students registered in the program, but also to qualified students from all
relevant faculties and disciplines. Courses will be developed and taught by interdisciplinary
teams of regular faculty members and professional sessional instructors whenever feasible. Thus
the origins, design and implementation of the program are truly interdisciplinary.18
The curriculum of the University of Victoria program contemplates a thesis or a non-thesis
option and includes the following courses:




15

Foundation courses:
- Conflict Analysis and Resolution: Basic Concepts for Public Sector
- Dispute Resolution;
- Conflict, Culture and Diversity;
- Public Policy, Law and Dispute Resolution;
Applied Research Methodology;
Electives:19

The proposal was formally put forward by the University of Victoria Institute for Dispute Resolution (IDR), a
formally constituted research centre and the institutional structure for the Lam Chair of Law and Public Policy, in
which Professor Stephen Owen, O.C., is incumbent, and the Faculty of Human and Social Development with the
support of several other UVic faculties including the Faculties of Law, Social Sciences, Humanities, Business and
Education. The Division of Continuing Studies at the University of Victoria, through its Director of Arts and
Science Programs, Brishkai Lund, was also instrumental in the development and design of the program.
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and disciplines at the University.
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- Negotiating the Public Interest;
- Civil and Criminal Justice: Alternative Dispute Resolution and Restorative Justice;
- Human Rights, Fair Treatment of Citizens and the Administrative Justice System;
- Dispute Resolution and Indigenous Peoples;
- Advanced Dispute Resolution Skills;
- Special topics courses offered occasionally.
While a number of faculties were instrumental in the development of this program, emphasis on
the supportive role of University of Victoria's Faculty of Law in the development of the
interdisciplinary program is important. Dean David Cohen and several other members of the
Faculty of Law were involved at all stages of the consultation process of the interdisciplinary
program. In addition, since 1996, the Faculty of Law has been developing a plan to increase its
course offerings and to incorporate dispute resolution content in other law courses, particularly
legal process courses such as civil procedure. As part of the Faculty of Law's movement in this
direction, the launch of the new interdisciplinary M.A. program in the summer of 1998 has been
complemented by the law school's offering of a special summer law term in dispute resolution.
In the summer law session, the three foundation courses of the interdisciplinary masters program
were listed as law courses available to upper-year law students. In addition, the law school
developed two additional special ADR law course offerings for the summer 1998 program that
are not part of the M.A. program.20 Thus, the law faculty remains instrumental in the
development of ADR education at the University of Victoria.
Where's the law in ADR?
"But where's the law in ADR?" some may ask.21 Within legal education, ADR courses look at
the justice system as a dispute management system.22 ADR focuses attention on the dispute
processing aspects of the justice system as well as on the broader sphere of other "non-legal"
issues, institutions and social structures within which disputes are situated. Thus, the conceptual
framework of ADR shifts the focus of study from law as the centre of attention toward law as
part of a complex societal network of dispute resolution institutions, processes and practices.
The movement toward seeing law in its broader social and cultural context is not just a product
of ADR education and practice. It can be seen as part of [page 276] a larger movement within
legal education that has been occurring during the past two decades. The critical legal studies
movement, critical race theory, feminist legal theory and postmodernism have all had
considerable impact on legal education in North America23 as have similar movements in other
disciplines. The breakdown in the perception of law as a distinct and autonomous discipline has
been seen in the development of what Minda refers to as "law and" movements, notably "law and
economics" and "law and society." A number of prominent dispute resolution theorists and
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critics are active in the law and society movement.24
ADR as a social movement is seen by some as socially progressive and transformative, by others
as regressive, and by still others as just another manifestation of the social status quo. The
dominant claim of ADR proponents is still that it has the potential to make the existing court
system more efficient, satisfying and accessible ("faster, cheaper, better.") These proponents do
not aim to make fundamental changes in society or the legal system, but only to make the
existing system more effective.
The fabric of the ADR movement is interwoven in complex ways with various threads that both
reinforce and threaten the dominant ideas about "law," "justice," and "settlement." For example,
legal discourse has been dominated by Enlightenment ideas that the truth may be discovered
through objective reason. Certainly many ADR proponents and practitioners spring from this
perspective. Arbitrators (apart from utilizing an inquisitorial approach) tend to follow the
traditional adjudicative methodology of North American judging, and indeed, many arbitrators
are retired judges. The dominant discourse of the field of mediation, too, reflects modern tenets
that third parties must be neutral and objective?25 Lawyers and legal paradigms have been
influential in the creation of standards for mediators that perpetuate the ideals of third-party
neutrality and objectivity.26
Critiques of the dominant ideals of objectivity and neutrality27 have emerged in both law and the
field of dispute resolution. Both legal theory and dispute resolution theory have been influenced
by challenges to the concepts and possibility of objectively determined truth and justice. Within
the field of dispute resolution, this debate has been seen as important in the [page 277]
development of both policy and practice for mediation. Significant assaults have been launched
against the idea that objectivity and neutrality are practically possible.28 Others have questioned
whether mediator neutrality is suitable in all cultural, social or institutional contexts.29 Critics of
24
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third party neutrality have suggested that the myth and practice of neutrality merely works to the
advantage of the parties with more power30 and masks the biases inherent in dominant ideologies
to the detriment of marginalized groups in societies. Chief among the critiques are feminist
concerns that mediation perpetuates the retention of male standards as the measure of so-called
neutrality. Connected with this is the feminist concern that institutionalization of ADR processes
may perpetuate the continued privatization, marginalization or public invisibility of issues that
primarily affect women. This interdisciplinary critical literature is finding its way onto the
curricula of law school courses in ADR and has had some influence on the development of
dispute resolution policy.31 It is unclear, however, whether these challenges to objectivity and
neutrality have any substantial impact on the dominant teaching in law schools about the
appropriate roles of third parties whether they be mediators, arbitrators or judges.
These critics of the dominant thinking and practices within ADR (and law) are not the only ones
among the unconverted. Lawyers who reflect more traditional notions within the justice system
also remain almost as sceptical about ADR as they were in the early 1980s. They retain the
traditional competitive paradigm of resolving legal disputes. Some still point to the fact that
lawyers settle most of their cases (albeit many not until the court house [page 278] steps), and
that mediation may simply add another unnecessary layer. They remain unconvinced by ADR
proponents who say that interest-based cooperative paradigms of dispute resolution are faster,
cheaper or fundamentally better.
In general, however, the justice system and the legal profession have adapted and reacted to
ADR by beginning to institutionalize ADR as part of traditional settlement conferences and by
experimenting cautiously with mediation both as mediators and as advocates. Mediation
meetings, including family mediation sessions, are involving lawyers more and more. Creeping
into the discourse of ADR, which in the 1980s and early 1990s was dominated by "interestbased" negotiation, is the idea of "rights-based" or "evaluative" mediation32 which may more
strongly resemble what lawyers have been accustomed to - an evaluative process including
recommendation of a solution based on legal rights. The chief difference between litigation and
rights-based, evaluative mediation is not their fundamental paradigms of dispute resolution, but
the latter's relative privacy and its recommendatory (rather than coercive) features. Lawyers are
also influential in the development of standards that ensure lawyers play a large part in
mediation, for example, by mandating independent legal advice in mediation codes of conduct.33
30
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In addition, codes of ethics for government-recognized mediators are standardizing traditional
legal ideas about neutrality and impartiality.34 Thus, notwithstanding challenges to, and
controversies concerning, the dominant views of the traditional legal system, they still
powerfully shape dominant ADR thinking and practices. There is concern that transformative
ideologies within ADR are being coopted by the legal profession.35
The influence of the Canadian legal profession will certainly be seen in the University of
Victoria's interdisciplinary M.A. program. But it will not be the only influence. The critiques
outlined in this essay, as well as others, will be canvassed throughout the program. The focus of
the program will be broader than that of the traditional purview of lawyers. It will focus on the
interdependencies and intersections among the institutions, processes and skills for governance,
justice and sustainability. Also, the program will maintain a continual focus on the central
questions of culture, gender and context as they affect the creation of public policies and the
design and implementation of dispute resolution processes and systems. Finally, through
attracting an interdisciplinary, diverse and international student body and through emphasis on
global issues, the program will seek to place dominant traditional Western paradigms of dispute
resolution in a more appropriate [page 279] (and less central) place among the complex diversity
of the world's interdependent cultures and systems, including legal systems. The experiences of
IDR's conferences and educational programs shows that putting people of different backgrounds
and disciplines together in a learning environment centred around processes for dispute
resolution creates openness as well as a respectful and creative synergy. Placing Canadian law
students with students and instructors from other disciplines may influence law students more
than ADR courses offered exclusively to law students in law faculties.
Conclusion
Is ADR is affecting legal education in Canada? The answer is clearly "yes." The demand for
ADR education is affecting curriculum development in law schools. Also clear is the increasing
importance of interdisciplinary approaches to legal education of which ADR education is one
theme among others. However, most law students are exposed to ADR only in a cursory way.
ADR courses are generally optional, and most substantive law courses still include little or no
reflection about dispute resolution. The competitive, adversarial paradigm of dispute resolution
is still dominant in Canadian law schools -- traditional mooting retains its high status. Most ADR
courses in law schools are reserved for law students, ensuring that the dominant culture of the
class is largely the same as the dominant culture of the law school and the legal profession.
While the marks of ADR on legal education generally are undeniable, it is unclear that ADR has
had much if any impact on the majority of Canadian law students and law professors. ADR
scholarship and research is, generally speaking, still on the margins of university and
government funding and other support.
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Traditional legal education and lawyering practices have, however, profoundly influenced the
development of ADR. The ADR ideas dominant among professional mediators, arbitrators and
other ADR professionals are being squeezed into the mould of traditional legal paradigms of
justice, advocacy and dispute resolution. Those in the ADR movement whose ideals favour
broader, progressive and socially transformative goals still have plenty of work to do toward the
accomplishment of their visions.

